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City

WHEN RECORDED, MAIL TO:

Department of Toxic SubstancesControl
Region 2

700Heinz Avenue, Suite 200

Berkeley, CA 94710

Attn: Barbara J. Cook, P.E., Chief
Northern California

OperationsBranch Coastal Cleanup

COVENANT TO RESTRICTUSE OFPROPERTY
ENVIRONMENTALRESTRICTION

THE CELL
SANTACLARAGATEWAY SITE
SANTACLARA, CALIFORNIA
APN 104-01-104

This Covenant and Agreement (*“Covenant”)is made by and between the City of SantaClara

(the “Covenantor”), the current owner of property situated in Santa Clara, County of Santa
Clara, State of California, described in Exhibit “A”, attached hereto and incorporated herein by
this reference (the “Property”),and the Department of Toxic SubstancesControl (the
“Department”). Pursuantto Civil Code section1471(c), the Departmenthas determinedthat this
Covenant is reasonably necessaryto protect present or future human health or safety or the
environmentas a result of the presence on the land of hazardous materials as defined in Health
and Safety Code (“H&SC") section25260. The Covenantorandthe Department, collectively
referred to as the “Parties”, hereby agreethat the use of the Cell be restricted as set forth in this
Covenant.
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ARTICLE
STATEMENTOFFACTS

101 TheProperty, totaling approximatelyO.74 acre, is more particularly described and
depicted in Exhibit “A”, attached hereto and incorporatedherein by this reference. The Property
is located northwest of the intersectionof Yerba Buena Way and the Union Pacific Rail Road
trucks, between Yerba Buena Way and Highway 237, County of SantaClara, State of California.
The Property is more specifically describedas a portion of SantaClara County Assessor’s Parcel
No. - 104-01- 104.

1.02. The Property is within the Santa Clara Gateway site (the “Site”). The Site is being
remediated pursuant to a Remedial Action Plan pursuantto Chapter 6.8 of Division 20 of the
H&SC, under the oversight of the Department. Because hazardous substances, as defined in
H&SC section 253 16, which are also hazardousmaterials as defined in H&SC Section 25260,
including polycyclic aromatichydrocarbons(PAHs), remain in soil underneath the Property, the
Remedial Action Plan provided that a deed restrictionwould be required as part of the site
remediation. The Departmentcirculatedthe Remedial Action Plan together with a draft Negative
Declarationpursuant to the CaliforniaEnvironmentalQuality Act, Public Resources Code
section 21000 et seq. for public review and comment. The Remedial Action Plan andthe
Negative Declarationwere approvedby the Department on May 30,2001. Remedial actions
include excavation of PAHs-impacted soil from the Site, soil consolidationon the Property, and
installation of two feet of clean soil (the*“Cap”) to coverthe impacted material consolidated into
one location or the Cell on the Property. The operationand maintenance of the Cap is required
pursuant to an Operation and MaintenancePlan incorporatedinto the Operation and Maintenance
Agreement between the City of Santa Claraand the Departmentdated November 10,2003.

1.03. As detailedinthe Remedial Action Plan approved by the Department on May 30,

2001, the subsurface soilswithin 20 feet of the surface of the Cap contain hazardous substances,
as defined in H&SC section 253 16, which includePAHs detected at concentrations exceeding
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residential Preliminary Remedial Goal levels. Groundwaterat the Property is found
approximately 15feetbelow ground surface. Groundwaterssamplinganalyticalresults showno
contamination. Based on the current condition, the Departmentconcluded that the use of the
Property as aresidence, hospital, school for persons under the age of 21 or day care centerwould
entail an unacceptable cancerrisk. The Department further concludedthat the Property, as
remediated, and subjectto the restrictions of this Covenant, does not present an unacceptable
threat to human safety or the environment.

ARTICLETI
DEFINITIONS

2.01. Department. “Department” means the California Departmentof Toxic
SubstancesControl and includes its successoragencies, if any.

2.02. Qwner. “Owner”meansthe Covenantor, its successorsin interest, and their
successorsin interest, includingheirs and assigns, who at any time hold title to all or any portion
of the Property.

2.03. Qccupant, *“Occupant” means Ownersand any person or entity entitledby
ownership, leasehold, or other legal relationshipto the right to occupy any portion of the

Property.

ARTICLEIII
GENER/ PROVISIONS

Restrictions to Run with the Land. This Covenantsets forth protective
provisions, covenants, restrictions, and conditions (collectivelyreferred to as “Restrictions”),
subjectto which the Property and everyportion thereof shallbe improved, held, used, occupied,
leased, sold, hypothecated,encumbered,and/or conveyed. Each and every Restriction: (a) runs
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with the land pursuant to H&SC section 25355.5 (a) (1)(C) and Civil Code section 1471;(b)
inuresto the benefit of and passeswith each and everyportion of the Property, (c) is for the
benefit of, and is enforceableby the Department, and (d) is imposed upon the entire Property
unless expressly stated as applicable onlyto a specificportion thereof.

3.02. Binding upon Owners/Occupants. Pursuant to H&SC section 25355.5(a) (1) (C),
this Covenant binds all owners of the Property, their heirs, successors,and assignees,and the
agents, employees,and lessees of the owners, heirs, successors,and assignees. Pursuantto Civil
Code section 1471(b), all successiveowners of the Property are expressly bound hereby for the
benefit of the Department.

3.03. Written Notice of the Presence of Hazardous Substances. Priorto the sale, lease
or sublease of the Property, or any portion thereof, the owner, lessor, or sublessor shall give the
buyer, lessees, or sublesseenotice that hazardous substancesare located on or beneath the
Property, asrequired by H&SC section25359.7.

3.04. Incorporationinto Deedsand Leases. TheRestrictions set forthherein shall be
incorporatedby reference in each and all deeds and leases for any portion of the Property.

3.06. Convevance of Property. The Owner shallprovide notice to the Department not
later thenthirty (30) days after any conveyance of any ownershipinterest in the Property
(excludingmortgages, liens, and other non-possessory encumbrances). The Department shall
not, by reason of this Covenant, have authorityto approve, disapprove, or otherwiseaffect
proposed conveyance,except as otherwise provided by law, by administrativeorder, or by a
specificprovision of this Covenant.
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ARTICLEIV

RESTRICTIONS

4.01. ProhibitedUses. The Property shall not be used for any of the following

purposes:

(@)  Aresidence, including any mobile home or factorybuilt housing, constructed or
installed for use as residential human habitation.

()  Ahospital for humans.

(c)  Anpublic orprivate school for persons under 2 1 years of age.

(d)  Aday care center for children.

4.02. Soil Management.

(@  No activitiesthat will disturbthe soil below the Cap (e.g., excavation, grading,
removal, trenching, filling, earthmovement or mining) shall be allowed onthe
Property without a Soil ManagementPlan and a Health and Safety Plan approved
by the Department.

(b)  Any contaminated soilsbrought to the surfaceby grading, excavation, trenching
or backfilling shall be managed in accordancewith all applicable provisions of
state and federal law.

()  The Owner shall provide the Department written notice at least fourteen (14) days
prior to any building, filling, grading, mining or excavating in the Property.

4.03. Non-Interference with Cap

Covenantoragrees:

@) Activities that may disturbthe Cap (e.g. excavation, grading, removal, trenching,
filling, earthmovement, or mining) shall not be permitted on the Property without
prior review and approvalby the Department.

) All uses and developmentof the Property shall preserve the integrity of the Cap.

() The Cap shall not be alteredwithoutwritten approval by the Department.
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Covenantorshall notify the Department of each of the following: (i) The type,
cause, location and date of any disturbanceto the Cap and (ii) the type and date of
repair of such disturbance. Notification to the Department shall be made as
provided below within ten (10) working days of both the discoveryof any such
disturbance and the completionof any repairs. Timely and accuratenotification
by any Owner or Occupant shall satisfy this requirement on behalf of all other

(d)

Ownersand Occupants.

404. Acgcess forDepartment.  The Department shall have reasonableright of entry and
accessto the Property for inspection,monitoring, and other activitiesconsistentwith the
purposes of this Covenant as deemed necessary by the Department in order to protect the public
health or safety, or the environment.

4.05. Access forImplementingQ&M. The entityor person responsible for

implementingthe Operation and Maintenance Agreement shall have reasonableright of entry and
access to the Property for the purpose of implementingthe Operationand Maintenance
Agreement until the Department determinesthat no further Operationand Maintenance is

required.

ARTICLE V
ENFORCEMENT

5.01 Enforcement. Failure of the Covenantor or Owner to complywith any of the
Restrictions specificallyapplicable © it shall be grounds for the Department to require that the
Covenantoror Owner modify or remove any improvements(“Improvements” herein shallmean
all buildings, roads, driveways, and paved parking areas) constructed or placed upon any portion
of the Property in violation of the Restrictions. Violation of this Covenant shallbe grounds for
the Department to file civil or criminal actionsasprovided by law.
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ARTICLEVI
VARIANCE, TERMINATION, AND TERM

6.01. Madance, Covenantor,or any other aggrievedperson,may applyto the
Department for a written variance from the provisions of this Covenant. Suchapplication shall
be made in accordancewith H&SC section25233.

6.02. Termination. Covenantor, or any other aggrieved person, may apply to the
Department for a termination of the Restrictions or other terms of this Covenantasthey apply to
all or anyportion of the Property. Suchapplicationshallbe made in accordancewith H&SC
section 25234.

6.03. Temm, Unlessended in accordancewith the Terminationparagraph above, by
law, or by the Department in the exercise of its discretion, this Covenant shall continuein effect

in perpetuity.

ARTICLE VII
MISCELLANEOQUS

7. 1. No Dedication Intended. Nothing set forth in this Covenant shallbe construedto
be a giftor dedication,or offer of a gift or dedication, of the Property, or any portion thereof to
the general public or anyone else for any purpose whatsoever.

7.02. Department Rise ——All referencesto the Departmentinclude successor
agencies/departments or other successorentity.

7.03. Recordation. The Covenantorshallrecord this Covenant, with all referenced
Exhibits, in the County of Santa Clarawithinten (10) days of the Covenantor’sreceipt of a fully
executed original.
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7.04. Notices, Whenever any person gives or servesany Notice (“Notice”as used
herein includesany demand or other communicationwith respect to this Covenant),each such
Notice shallbe inwriting and shallbe deemed effective: (1) When delivered, if personally
deliveredto the person being served or to an officer of a corporateparty being served, or (2) three
(3) business days after deposit in the mail, if mailed by United Statesmail, postage paid,
certified,return receipt requested

To Owner: City of Santa Clara
1500Warburton Avenue
SantaClara, California95050
Attention: Rajeev Batra, City Engineer

To Department: Department of Toxic SubstancesControl
700Heinz Avenue, Suite200
Berkeley, CA 94710
Attention: BarbaraJ. Cook, P.E., Chief
Northern Coastal Cleanup OperationsBranch

Any party may change its addressor the individual to whose attentiona Notice is to be sentby
giving written Notice in compliancewith this paragraph.

705 Patylnvalidity. If anyportion of the Restrictionsor other term set forth herein is
determined by a court of competentjurisdictionto be invalid for any reason, the surviving
portions of this Covenant shallremain in full force and effect as if suchportion found invalid had
not been includedherein.
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7.06 StatutoryReferences, All statutoryreferences include successorprovisions.

IN WITNESS WHEREOF, the Parties execute this Covenant.

Covenantor: ~ City of Santa Clara APPROVED AS TO FORM:

tyAttomey
TItIe ifer Sparacino, City Manager

// :3 2
ATTEST:
Department of Toxic Substances Control © qucam,.,
er

By: &h« %L
Title: BarbaraJ

North Coast Cleanup Operatlons Branch
Date: W 11) 2003
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CaliforniaAll-Purpose Acknowledgment

STATE OF CALIFORNIA )
)ss
COUNTY OF SANTA CLARA)

On November 4, 2003, before me, Joy Sherman, a Notary Publicin and for said County and

State, personally appeared _Jenpnifer Sparacino —persomellly known to me to be the personwhose
name is subscribe %Dto the within instrument and acknowledged to me that she executedthe same in

her authorized capacity, and that by her si 319 ature on the instrument the person, or the entity upon
behalfof which the personacted, executed instrument.

WITNESS My hand and official seal.

* X SANTA CLARA COUNTY
S/ COMM. Expmssamszoos; Qﬂgm‘,

[ - O T L NGTARYPUBLIC. STATE OF CALIFORNIA

THIS CERTIFICATEMUST BEATTACHED TO THE DOCUMENT DESCRIBED BELOW:
Covenantto Restrict Use of Propetty-EnvironmentalRestriction-TheCell-Santa Clara Gateway Site-
APN 104-01-104 SC 17,881




CALIFORNIA ALL-PURPOSE ACKNOWLEDGEMENT
State df C a

County of MM & : -
On H QQQB before me, _Mﬂﬁm ' Nﬁ"qu YPUJD‘(C .

Name and Title of Officer (¢ g Jane Doe, Notary Publig)
personally appeared Bﬁrbil_’d j Co OL

""" Name(s} of Signer(s)

O personally known to me -OR- ﬁ\proved to me 0N the basis of satisfactory evidence to be the person(sy whose
name(s} is/gré subscri/t;?d to the within  instrument and
CY

acknowledged to me that m{i executed the same in
sher/ieir authorized capacitylie§), and that by His/her/iGir
signature,(x} on the instrument the persons), or the entity upon
by, NICOLE DEE THUEMMLER behalf of which the person{s) acted, executedthe instrument

] 220 WAL T
SRy mm”:u-u‘.xc Nornlit TNESS my hand and official seal.
18 et m ' » W

Signature of Notary Public

v OPTIONAL

Thoughthe information below is not required by law, It may prove valuable to persons relying ON the document end could prevent fraudulent removal
end reattachment of this form to another document.

Description of Attached Document

Title or Type of Document:

Document Date: Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name: Signer's Name:
Individual O Individual
Corporate Officer Corporate Officer
Titlas(s): Title(s):
Partner-[] Limited [J General Partner - (] Limited [J General
Aftorney-in-Fact

Attomey-in-Fact

Guarde Guard -
Guardian or Conservator Guardianor Conservator
Top of Thumb here Top of Thumb here

Other: Other:

Signer Is Representing: Signer Is Representing:







CONTAMINANT CELL SITE
(North of Yerba Buena Way)

A portion of Remainder 3 as shown on that certain Parce! Map filed for record in Book 737 of Maps,
at Pages 1thru 4, Santa Clara County Records, and being more particularly described as follows:
Beginning & the westerly terminus of a southerly line of said Remainder 3, having a bearing and
distance of North 61" 30" 44" "East, 270.56 feet, said southerly line also being the northerly line of
said Yerba Buena Way, an 84-foot wide right-of-way as shown on said map;

Thence, from said Point of Beginning, southwesterly along said southerly line, from a tangent bearing
of South 61" 30" 44” West, along the arc of curve to the left, having a radius of 842.00 feet, through a
central angle of 11° 43’ 507, and an arc length of 17230 feet;

Thence, leaving said southerly line, along the common boundary between said Remainder 3 and
Parcel 3 as shown on said map, North 2640’ 39" West, 89.86feet to the most westerly comer of
said Remainder 3, said cormer also being in the southerly line of State Highway 237 as shown on said
map,;

Thence, along last said southerly line, last said southerly line also being the northerly
boundary of said Remainder 3, the followingthree (3) courses;

1 North 63" 19" 21” East, 66.13feet,
2. North 60° 54" 14" East, 22.70feet,
3. North 29" 43" 22 West, 9.00 feet,
Thence, leaving last said southerly line, North 61''01* 22" East, 129.23 feet;
Thence, South28° 29' 53" East, 82.60 feet to the northerly line of said Yerba Buena Way;

Thence, along said northerly line of Yerba Buena Way, South61° 30" 44" West, 249.48 feet
to the Point of Beginning; and,

Containing an area of 32,25 1 square feet, more or less.

The Contaminant Cell Site is located in the City of Santa Clara, County of Santa Clara,
State of California, as shown on Tracing No. 11,317-A, attached hereto and made a part
hereof by this reference.
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